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STATEMENT OF THE | SSUE

The issue is whether Respondent shoul d have qualified
Petitioner's proposed tel evision production for Florida's
2005/ 2006 Entertai nment Industry Financial Incentive pursuant to
the requirenents of Section 288.1254, Florida Statutes (2005).

PRELI M NARY STATEMENT

On June 13, 2005, Petitioner Amazi ng New Honme Show
Productions, Inc. (Petitioner) filed an application seeking to
qual i fy for reinbursenment of $2,000,000 in expenditures that
Petitioner proposed to incur for filmng 13 episodes of a 30-

m nute television programcalled the Amazi ng New Honme Show.

That same day, Respondent O fice of the Governor, Ofice of Film
and Entertai nment (Respondent), issued a |letter denying the
application for the followi ng two reasons: (a) the application
was postmarked prior to June 13, 2005; and (b) the application
di d not contain docunments denonstrating proof of financing. The
denial letter advised Petitioner that it could resubmt the
application with the mssing information in order to be
considered for future qualification in the incentive program or
request an adm nistrative hearing.

On or about June 16, 2005, Petitioner submtted a Petition
of Witten Statenent of D sputed Material Fact. Petitioner
requested an admnistrative hearing if the parties were unabl e

to resolve the disputed facts.



On or about June 17, 2005, Petitioner provi ded Respondent
wi th additional docunments relative to its proof of financing.

On June 24, 2005, Respondent issued a |etter denying
Petitioner's application for the second tine. According to the
letter, Petitioner's application was denied for the foll ow ng
reasons: (a) Petitioner's proposed budget did not distinguish
production costs as defined in Section 288.1254(2)(b), Florida
Statutes (2005); (b) Petitioner's proposed budget did not
contai n an adequate breakout of the estimated Florida
expenditures as opposed to overall project expenditure; (c)
Petitioner's application states that all funds nust be paid to a
third party instead of the applicant; and (d) Petitioner's
application contains inadequate evidence that Petitioner
submtted it via Federal Express or U S. Certified Mail. On or
about June 27, 2005, Petitioner submtted a Petition of Witten
St atenent of Disputed Material Facts in response to the June 24,
2005, letter.

On July 14, 2005, Respondent referred both of Petitioner's
requests for a formal hearing to the Division of Adm nistrative
Hearings. A Notice of Hearing dated July 25, 2005, schedul ed
the case for hearing on August 17 and 18, 2005.

During the hearing the parties offered one joint exhibit.
Petitioner presented the testinony of four w tnesses and offered

Exhi bit Nos. P1-P3, P5-P11, P21, P25, and P27-P30, which were



accepted as evidence. Respondent presented the testinony of one
wi tness and offered Exhibits Nos. R1-R3, which were accepted as
evi dence.

On Septenber 2, 2005, the court reporter filed a transcript
of the proceeding. The parties filed their Proposed Recomrended
Orders on Septenber 12, 2005.

FI NDI NGS OF FACT

1. 1In 2003, the Legislature created Respondent within the
Ofice of the Governor, Ofice of Tourism Trade and Econom c
Devel opnent (OTTED). Since that tine, Respondent has
adm ni stered an entertai nment industry financial incentive
program (the incentive program subject to specific
appropri ation.

2. The purpose of the programin part is to encourage the
use of Florida as a site for film ng and providing production
services for notion pictures, made-for-tel evision novies,
comercials, and tel evision prograns.

3. For fiscal year 2004/2005, the Legislature appropriated
$2.45 mllion for the incentive program The Legislature set
aside $10 mllion for the incentive programin fiscal year
2005/ 2006.

4. Petitioner is a Delaware corporation, which is based in

Weddi ngton, North Carolina. The corporation has no assets.



5. Ban Mandell is Petitioner's president and only
identified corporate officer. M. Mandell does not know if the
corporation has issued any shares of stock.

6. Since 1996, Petitioner has been the production conpany
for the "The New Hone Show' (show series), which has aired
several series on the Public Broadcasting System (PBS) through
its sponsor television station, PBS Station WIVI, in Charlotte,
North Carolina. The concept of the showis to begin with a
vacant lot, to filmthe construction of a house by |icensed
bui | ders and tradesnen, and to conplete the project with a fully
furni shed hone.

7. In addition to Station WIVI, other sponsors have
provi ded products to Petitioner to use in the construction of
houses for prior shows. For exanple, Omnmens Corning underwote a
series in Tennessee for an 8,000 square-foot Owens Corning
Systens Thi nki ng Hone. Additionally PBS underwiters have
provi ded funds to produce shows in the past.

8. Each show or series is a unique production. The
filmng does not take place on a traditional set, studio, or
backlot. Instead, Petitioner filns all scenes on |ocation at
the construction site. |If the project denonstrates howto tile
a bathroom film ng takes place during the actual performance of
the work by tradesnen, providing the viewer with an

under st andi ng of the whol e process.



9. It takes longer to filma series than traditional
television prograns. Filmng cannot take place every day
because it is ongoing throughout the construction process. It
took Petitioner 18 nonths to filmits nost recent project.

10. Petitioner's first show was in 1996. The show
consi sted of 18 epi sodes about the construction of one hone, the
"Wedge Pl antation,” in North Carolina. M. Mandell personally
advanced sone of the noney to finance the construction of the
house. He and his famly now live in the hone.

11. In 1997, Petitioner filmed eight episodes in Tennessee
about the construction of a home for Onens Corning. This house
was sold after its conpletion.

12. In 1999 and 2000, Petitioner videotaped the
construction of two houses in Lake Park, North Carolina.
Petitioner filnmed 18 episodes about a Victorian honme called
South Port, and ei ght episodes about a honme called the Enpty
Nest er.

13. In 2004 and 2005, Petitioner filnmed eight episodes
about the construction of a golf course house in North Carolina.
The series about the golf course house is conplete except for
edi ting.

14. Excluding the series about the golf course house,
Station WIVI has aired the first three series of conpleted

projects. PBS nmakes each conpl eted series avail able for



distribution nationally by other PBS nenber stations that want
to include the shows in their progranm ng.

15. Pursuant to a contract between Station W'VI and
Petitioner, Station WIVI nust be identified as a co-producer on
all shows that it sponsors. Station WIVI also requires that al
nmoni es from any source that are used to pay for the projects be
paid directly to the station. Station WIVI receives and
di sperses all funds and ensures that all contributors receive
t he appropriate acknow edgenent.

16. Sonetinme in early June 2005, Respondent notified
interested fil nmakers regardi ng policies and procedures that
OTTED adopted for the 2005/2006 incentive program A letter
dated June 1, 2005, stated as follows in relevant part:

Bef ore you submt the appropriate

application, . . . there are a few inportant
t hi ngs about the process that you nust be
awar e of .

1. The policies and procedures in the
foll owi ng docunent are the only official
policies adopted by the State of Florida
pertaining to the Entertai nnment |ndustry
Fi nanci al Incentive Program There are NO
ot her persons, agents, organizations,
financial institutions or businesses who in
any way represent the policies of the State
of Florida regarding the details of the
Entertai nment Industry Fi nancial Incentive

Program

2. In an effort to adhere to the new
| aws pertaining to this incentive and
application process, we will only accept

conpl eted applications via Federal Express




or US. Certified Mail. Any other form of

delivery will not be accepted and your
application will be returned.
3. No applications will be accepted if

t hey are postnarked before June 13, 2005.
Applications received before this tinme and
date will be returned.

* * %

5. These policies and procedures,
along with the application process, are
contingent upon House Bill 1129 being signed
into | aw by the Governor.

17. Respondent's 2005 policies and procedures include the
foll ow ng pertinent provisions:

|. POLICI ES AND PROCEDURES
A Definitions:

* *x %

Princi pal Phot ography--The phase in
production in which all of the noving images
are phot ographed and recorded according to
the instructions of the screenplay in
preparation for later editorial cutting and
assenbly.

Producti on Costs--The costs of real,
tangi bl e, and intangi bl e property used and
services perforned in the production,

i ncl udi ng preproducti on and post producti on,
of qualified filnmed entertai nnent.
Production costs generally include, but are
not limted to:

1. \Wages, salaries, or other
conpensation for technical and production
crews, directors, producers, and perforners
who are residents of this state.

2. Expenditures for sound stages,
backl ots, production editing, digital
effects, sound recordings, sets, and set
construction.



3. Expenditures for rental equipnent,
i ncluding, but not limted to, caneras and
grip or electrical equipnent.

4. Expenditures for neals, travel,
accommodat i ons, and goods used in producing
filmed entertainnent that is |ocated and
doi ng business in this state.

Qual i fied Expenditures--Production
costs for goods purchased or |eased or
servi ces purchased, |eased, or enployed from
a resident of this state or a vendor or
supplier who is | ocated and doi ng busi ness
in this state, but excludi ng wages,
sal aries, or other conpensation paid to the
two hi ghest-paid enpl oyees.

Qualified Production--. . . [A
production is not a qualified production if
it is determined that the first day of
princi pal photography in this state occurred
prior to certification by the Ofice of
Tourism Trade, and Econom c Devel opnent
( OTTED)

C. The Application Procedure:

1. Qualified Production: Any conpany
engaged in this state in producing fil ned
entertai nment nmay submit an application to
the OFE for the purpose of determ ning
qualification for receipt of reinbursenent.
The O fice of Tourism Trade and Econom c
Devel opnent (OTTED) shall make the fina
determ nation for actual reinbursenent
t hrough a certification process.

a. Applications received between June
13, 2005, and June 24, 2005 (the "Princi pal
Phot ogr aphy Application Period"), will be
pl aced into one of two queues (defined
bel ow), according to principal photography
start date. |If nore than one project in a
queue has the sanme principal photography
start date, those projects with the sane
princi pal photography start date will also




be placed in the queue on a first-cone,
first-served basis.

b. Applications received between June
27, 2005, and January 31, 2006, will be
pl aced into one of the two queues on a
first-cone, first-served basis.

c. On February 1, 2006, the renaining
funds within both queues will be conbined
into a single queue and distributed based on
a project's principal photography start
dat e.

D. The Deci si on- Maki ng Process

1. The decision-making process for
designating filned entertainment as a
qualified production wll followthe
foll ow ng sequential steps.

a. Conpleted General Project Overview
and Application is received in the OFE and
reviewed to ensure all necessary
docunentation is attached. If the
application is not conplete, or docunents
are mssing, the OFE will fax a letter to
t he production conpany listing the m ssing
i nformati on and docunents and the
application will not be considered for
qual i fication.

b. Project review by the OFE to
determne if the production is a qualified
production . . . .

c. After the production has been
qualified by the OFE, the OFE will notify
the OTTED of the applicant's qualification
and the anmount of reinbursenent.

d. After the OITED has certified the
anount of funds for the production, the OFE
will notify the applicant of its
determnation . . . Expenditures nmade prior
to certification by the OITED will not be
consi dered for reinbursenent.

e. Awitten contract between the
producti on conpany and the State of Florida
will be drafted and fully executed.

* % *
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E. COFE Evaluation of the General
Project Overview and Application:

1. For a qualified production, the OFE
w Il consider the follow ng questions, anong
ot hers, when making a determnation if the
production is qualified:

a. The Application:

i. Is it conpletely filled out, signed
and dated?

ii. Are there further questions that
nmust be asked and answered?

iii. Are all of the necessary
docunents included?

c. The Budget:

i. Does the production have the
necessary financing in place to begin
production on the designated start date?

ii. WII the production spend a
m ni mum of $850, 000 on qualified
expenditures in this state?

* % *

e. A Conpl eti on Bond:

i. WII there be a conpletion bond in
pl ace with an industry recogni zed conpl eti on
bond conpany before principal photography
begins? If not, does the production conpany
have the necessary financing in place to
conpl ete the shooting?

* % *

G Availability of Funds:

1. Annual funding for the
Entertai nment Industry Financial |ncentive
Programis subject to |egislative
appropriation. The State of Florida's
performance and obligation to pay under the
contract is contingent upon an annual
appropriation by the legislature. |1f and
when, the | egislature nmakes funds avail abl e,
the OFE will consi der each project until al

11



of the funds are commtted, or June 20,
2006, whi chever cones first.

2. If an application is received and
is qualified, but no funds are avail abl e,
the OFE will notify the conpany in witing
within five days. |If the qualified conpany
wi shes to remain in the queue in the event
funds becone available in that fiscal year,
it must informthe OFE in witing within

five days.
H. Disqualification:
1. A qualified production will cease

to be qualified if the OFE determ nes:

a. The principal photography start
dat e:

i. GCccurred before funds had been
certified by the OITED to the production
conpany; or

ii. Does not start on the day
indicated in the Project Overview on
applications received between June 13, 2005,
and June 24, 2005, for any reason other than
an act of God .

18. M. Mandell becane interested in producing a series of
the show in Florida a few years ago. He particularly was
interested in telling the story of the vacati on hone concept as
it has been developing in central Florida. Vacation hones are
wel | - known anong European tourists who visit central Florida.
The concept is not well-known to many Anericans.

19. There are approximately 50,000 vacati on hones
available in the vicinity of Olando, Florida. Tourists rent
t he hones on a weekly basis. Instead of staying in one or two

hotel roons, a famly can stay in a vacation honme with nultiple

bedroons, baths, pool, and other anmenities. The vacation hones

12



generate tax revenue for Florida because they are subject to
hotel tax.

20. In anticipation of potentially comng to Florida,

M. Mandel |l signed up for Respondent's periodic e-mail service.
Through these e-mails, M. Mndell |earned about the financial
incentive program He understood fromthe beginning that there
was sone uncertainty as to whether the program would go forward.

21. On or about June 8, 2005, Petitioner applied for a
Florida sales tax exenption for the entertai nment industry. The
sal es tax exenption application erroneously stated that PBS
Station WIVI was its parent conpany. Asserting that its first
day of principal photography woul d be August 1, 2005, Petitioner
asserted that it intended to build four or five hones in Lake
County, Florida, for a PBS do-it-yourself show.

22. The sales tax exenption was valid for only 90 days.
However, M. Mandell believed that building nore than one hone
at a time would nmake the filmng go faster, speeding up the
producti on process by shooting nore than once or twi ce a week.

23. Following Petitioner's subm ssion of the application
for the 90-day sal es tax exenption, a nenber of Respondent's
staff, N ki Wl ge, advised M. Mandell that the incentive
program was going forward. M. Wlge referred M. Mandell to
Respondent's website for details. M. Wl ge al so inforned

M. Mandel | that Respondent woul d rank applications received

13



during the "Principal Photography Application Period" (between
June 13, 2005, and June 24, 2005) based on the "Principa
Phot ogr aphy" start date.

24. Based on M. Mandell's conversation with Ms. Wl ge and
existing contacts for Florida crew nenbers, M. Mandell decided
to nove Petitioner's "Principal Photography" start date from
August 1, 2005, to July 1, 2005. M. Mandell also decided to go
forward with a nmuch |arger project than originally planned.

25. M. Mandell decided to build a nei ghborhood consisting
of 395 or 396 vacation hones in Lake County, Florida, wth
Pl ati num Properties of Central Florida, Inc. (Platinum
Properties), Clernont, Florida, as the builder/devel oper. The
395 hones were in addition to the four honmes in Lake County,
Florida, that Petitioner intended to build with Better Built
Honmes, Inc., Melbourne, Florida, as the contractor.

26. Prior to subm ssion of Petitioner's application,

M. Mandel | revi ewed Respondent's Policies and Procedures and
Section 288.1254, Florida Statutes (2004), the version of the
statute that was avail able on MyFlorida.com M. Mndell then
filled out the application on June 9 and 10, 2005.

27. Petitioner's application indicates that Petitioner
intends to filmat |east 13 episodes in Florida for The New Honme
Show (500 Series). The application also indicates that

Petitioner has al ready begun preproduction at vacation hones in

14



Pol k County, Florida. According to the application, Petitioner
intends to filmfor approximately 52 days, between July 1, 2005,
and June 30, 2006, in three Florida counties: Lake, Polk, and
O ange.
28. Paragraph 9 of the application requires the applicant
to describe its Florida qualified expenditures and to include a
total production budget with a breakout of the estimated Fl orida
expenditures. Paragraph 9 of Petitioner's application states as
follows in relevant part:
a) Estimated total expenditure on
Fl ori da resident wages (excluding the
salaries for the two highest paid Florida
resi dent enpl oyers): $500, 000
b) Estimted expenditures on Florida
| odgi ng:  $20, 000
i. Name of hotel (s): Private Vacation

Hones
ii. Total nunber of roomnights: 200

[the application skips subsection c]

d) Estimated expenditures on Florida
set construction: $10,500, 000

e) Estinmated expenditures on purchase
or rent for real and personal property:
$17, 000, 000

f) Estimated expenditures on ot her
services rendered by Florida conpani es:
$100, 000

Pl ease |ist the other services: Msc.
Construction Services

* % *
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h) Total estimated qualified Florida
expendi tures: $28, 120, 000

29. According to the application, Petitioner intended to
spend $500, 000 on Florida resident wages. M. Mandell based
this figure on building just 50 hones and spendi ng at | east
$10,000 in | abor for each hone.

30. Petitioner projected that it would spend $20, 000 on
Florida | odging. This figure covered 200 nights in hotels and
vacati on hones.

31. Petitioner anticipates spending $10, 500,000 on set
construction. M. Mndell based this figure on the cost of
constructing 50 houses.

32. A set is traditionally a tenporary structure.
Petitioner will not have a set. Instead, Petitioner is
proposing to build over 300 hones to be sold as pernmanent, fixed
structures.

33. Petitioner estimates that it will spend $17, 000, 000
for the purchase or rent of real or personal property.

According to M. Mandell, this figure represents the cost of the
acreage at the "Platinum site, plus the cost of the
infrastructure. However, the purchase of real estate and the
construction of infrastructure are not related to the tel evision

epi sodes that Petitioner proposes to film |In any event, all of

16



the lots are already sold and the buyers have contracted for the
construction of hones.

34. The last estimate was $100, 000 for other services
rendered by Florida conpanies. However, M. Mndell did not
have anything specific in mnd.

35. The general project overview and application included
the foll ow ng adnonition:

| MPORTANT NOTE: |If the follow ng docunents
are not submtted with your application your
application will not be considered conplete:

1. Script

2. Budget

3. Production/ Shooting Schedul e

4. Proof of Financing

Your application will not be considered
for qualification and will be returned if
the requested docunents are not attached.

36. M. Mandell attached a proposed budget to Petitioner's
application. The proposed budget was witten in narrative form
and states as follows in pertinent part:

The New Home Show will be responsible
for over $20, 000,000 in expenditures within
in Florida fromJuly 01, 2005, through June
30, 2006.

Construction of honmes and nei ghbor hoods
i s always our biggest expense representing
over 80% of the total expenditures.

.. . W wll start with four hones built by
Better Built Honmes, Inc. The budget for

t hese four homes will be over $1, 000, 000.
The hones will be built in an established
nei ghbor hood that the producer has | ocated
four vacant lots in.

These hones will be finished during
Decenber 2005.

17



I n Sept enber 2005, we will start
wor ki ng with our 2nd buil der/ devel oper,
which is Platinum Properties, Inc. W are
in the process of contracting for several
homes with Platinum The expenditures for
t hese hones will be over $15, 000, 000.

* * %

In the past, our funding conmes from
five different areas for these projects.
Those areas are:

1. Producer's advance
2. PBS underwriters
3. Builder

4. Devel oper

5

. State Incentives

The PBS Underwriter funds and the State
| ncentive are inportant funds for The New
Hone Show because they do not require re-
paynment. All of the other categories are
| oans that are repaid fromthe proceeds from
the sale of the hones that we build.

Qur PBS presenting station is WIVI in
Charlotte. Al funds for underwiters as
wel |l as state incentives nust be paid to PBS
station WIVI. The producer cannot receive
t hese funds.

WIVI is the co-producer of The New Hone
Show on PBS and approves all budgets and
di sburses all funds regul ated by PBS.

PBS has very strict rules and
regul ati ons regarding the funding of all PBS
shows i ncluding The New Home Show and we
adhere to those rules and regul ati ons.

37. In addition to the budget, M. Mandell prepared a
producti on/ shooti ng schedule to be attached to the application,
along with the followng: (a) an undated letter fromthe
Director of PBS PLUS and PBS SELECT descri bing PBS s
di stribution process and the inportance of PBS' s underwriting

guidelines in very general terns; (b) an undated letter froman

18



advertising agency; (c) a copy of a script froma prior show,
and (d) seven pages of PBS s pronotional material for the show s
2005 project about the golf course hone.

38. In the very early norning hours of June 10, 2005,
M. Mandell realized that the package of material was in excess
of 13 ounces, and that it would not fit in a regular envel ope.
He decided to send it to Respondent by U. S. Certified Mail, no
return recei pt requested, in a heavy-duty priority mai
envel ope.

39. M. Mandell uses an Internet postage service, which is
t he equival ent of having a postage neter. At 3:31 a.m on
June 10, 2005, M. Mandel purchased on-line postage in the
amount of $6.15 for priority mail, flat-rate delivery,
certified, with a ship date of June 13, 2005, on the shipping
| abel. He did not request or pay an additional fee for a "green
card" return receipt.

40. The Internet postage service provided M. Mandell with
a Custonmer Online Label Record, show ng that the | abel was
printed on June 10, 2005, with a June 13, 2005, ship date. The
instructions fromthe Internet postage service contain the
foll ow ng request, "Please use this shipping | abel on the '"ship
date.'" During the hearing, M. Mandell stated that he could
have printed the shipping |abel with any date between June 10,

2005, and June 17, 2005.
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41. Respondent's policies and procedures clearly require
Respondent's staff to determ ne whether an applicant has the
necessary financing in place to begin production on the
designated start date and to conplete shooting. The policies
and procedures do not explain what docunents will neet the
"proof of financing" requirenent. To answer his questions in
this regard, M. Mndell called M. Wl ge.

42. On June 10, 2005, M. Mandell advised Ms. Wl ge that
t he show woul d be financed through construction | oans. He
expl ai ned that Petitioner could not provide Respondent with a
bank stat ement showing a sum of noney in a bank account because
construction |l oans do not operate in that nmanner. A borrower
does not retrieve construction |oan funds fromthe | ender until
t he buil der needs them Financial institutions |oaning
construction funds do not escrow the entire sum but provide
funds on a drawdown basis, based on percentage of conpletion.

43. After speaking to Ms. Wlge, M. Mndell sent her an
e-mail on Friday, June 10, 2005, at 4:06 p.m The e-nai
inquired whether a letter fromthe real estate conpany that was
financing the show woul d satisfy the "proof of financing"
requirement.

44, Petitioner's June 10, 2005, e-nmumil included a draft of

a letter allegedly fromPlati num Properties, identified only as
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a Florida real estate developer. The proposed letter stated as
follows in relevant part:

Subject to timng and construction

i ssues, we |ook forward to working with The
New Home Show on this project.

The New Homes Show s project is the
creation of an entire vacati on hone
nei ghbor hood in central Florida.

If we are able to go forward with The
New Honme Show on this project, it will be
funded with a conbi nati on of bank and trade
[ ines, which Platinum Properties utilizes on
a regul ar basis. W have assured the
producers of The New Hone Show t hat we have
adequate credit lines to cover any and al
construction on this project.

W expect the cost of this project wll

be $_ of which $__ is
expected to be spent between 07/01/05 and
06/ 30/ 06.

45. Upon receiving M. Mandell's e-mail, Ms. Wl ge shared
t he proposed letter with others on Respondent's staff. First,
she sent it to Scott Fennell, OITED s Deputy Director, who was
provi ding adm ni strative | eadership to Respondent's staff during
a vacancy in the position of Film Comm ssioner. M. Wl ge sent
the e-mail to M. Fennell on Friday, June 10, 2005, at 4:11 p.m
M. Fennell did not immediately respond to Ms. Welge's inquiry
about the proposed "proof of financing” letter.

46. On June 10, 2005, Ms. Wl ge al so discussed
Petitioner's proposed |etter regarding "proof of financing” from
Pl ati num Properties with Susan Sinmms, Respondent's Los Angel es

Liaison. M. Wl ge then contacted M. Mandell, advising him
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that the proposed letter was not sufficient because it contained
conti ngenci es.

47. Later in the evening on June 10, 2005, M. Mandel
contacted Danial Lanbdin fromBetter Built Honmes, Inc. During a
t el ephone conversation, M. Mandell and M. Lanbdin, drafted the
unsi gned, undated "proof of financing" letter that Petitioner
ultimately submitted with its application. The letter states as
follows in pertinent part:

This letter confirnms that you have

contracted for the construction of four (4)

single famly vacation hones in Lake County,

Florida. | ampleased to be involved with

The New Hone Show and am excited about

wor king with you.

| can confirmthat | have an adequate |ine

of credit to conplete these hones for you.

My Bank is Riverside National Bank at 417

First Ave., Indialantic, FL 32903. W

primary contact is Monica Silveria. Their

phone nunber is 321-725-7200.
M. Mandell typed the letter addressed to hinself in Wddington,
North Carolina, with the address of Better Built Hones, Inc.,
Mel bourne, Florida, as the |etterhead.

48. \Very late on Friday, June 10, 2005, or very early on
Sat urday, June 11, 2005, M. Mandell conpleted the application
formand the preparation of all attachnents. He placed all of

the docunents in the priority mail envel ope and attached the

prepaid certified mail shipping |label with the predated ship

22



date. M. Mandell then dropped the envel op in an outgoing "nai
tote" at his hone.

49. M. Mandell does not know when the U S. Post Ofice
received the application and its attachnments. Soneone at his
home takes the mail tote to the post office in Charlotte, North
Carolina, every day.

50. The U. S. Post Ofice delivered the application and its
attachnments to the state's off-site mail -screening facility on
Monday, June 13, 2005, at 3:43 a.m

51. On Monday, June 13, 2005, at 6:18 a.m, M. Fennell
answered Ms. Welge's inquiry about the sufficiency of
Petitioner's proposed |etter regarding "proof of financing” from
Pl ati num Properties. M. Fennell responded that "[t]his seens a
bit light, but I don't know what typically passes for 'proof of
financing' in the filmworld."

52. On Monday, June 13, 2005, at 9:43 a.m, M. Sinms
responded by e-mail to M. Fennell regarding Petitioner's
proposed | etter regarding "proof of financing” from Pl atinum
Properties. M. Sinms stated that the contingencies in the
proposed letter were potential deal -killers, and that Ms. Wl ge
was able to let Petitioner know on Friday that this was not
accept abl e as proof of financing.

53. Respondent received the application on Mnday,

June 13, 2005, at 3:29 p.m Later that day at 6:21 p.m,
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Respondent faxed Petitioner a letter, notifying M. Mandell that
Petitioner did not qualify for the incentive programfor the
follow ng two reasons: (a) The application was postmarked on
June 11, 2005; and (b) The application did not contain any
docunents contai ning proof of financing. Respondent sent this
letter without contacting Better Built Homes, Inc., or its
financial institution.

54. Follow ng recei pt of Respondent's June 13, 2005,
denial letter, M. Mndell contacted Raquel G sneros, another
menber of Respondent's staff. M. Ci sneros and Ms. Wl ge were
the only staff nmenbers involved in reviewi ng Petitioner's
application on June 13, 2005. M. Fennell signed the June 13,
2005, denial letter but did not review the application.

55. M. Mandell explained to Ms. G sneros that the
application was not postmarked on June 11, 2005. Ms. G sneros
adm tted during the hearing that the denial letter did not have
a postmark of June 11, 2005.

56. M. Mandell also inquired of Ms. Ci sneros why the
June 13, 2005, denial letter stated that the application
contai ned no docunents to denonstrate "proof of financing," when
the Better Built Hones, Inc., letter had been attached to the
application. M. Ci sneros advised M. Mandell that the Better
Built Homes, Inc. letter was deficient because it did not

contai n an anmount of financing.
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57. M. Mandell was unable to obtain an extension of tine
for Petitioner to serve an "election of rights.” Therefore,
M. Mandell filed an "election of rights" formw th Respondent
on June 16, 2005.

58. Respondent's June 13, 2005, denial l|etter provided
Petitioner with the opportunity to provide Respondent with
addi ti onal docunents. On June 17, 2005, Petitioner took
advant age of that opportunity by submtting a |l etter dated
June 17, 2005, from Platinum Properties. The letter states as
follows in pertinent part:

We are | ooking forward to this venture
of together building 395 Vacation hones in
Lake County with the support, cooperation
and abilities that "The New Hone Show'
brings to the project.
Attached you will find the Lender
Commitment to get started on the M I I brook
Manor Project from AnBanc Commerci al Lendi ng
Servi ces.
Lawrence M Mal oney signed the June 17, 2005, "proof of
financing" letter as president of Platinum Properties. Attached
to M. Maloney's letter was the first page of a Conditional
Comm tment from AmBanc Commerci al Lendi ng Services (AnBanc),
Saint Charles, Mssouri.

59. The AnBanc Conditional Conm tnent states that

M || brook Manor/Larry Mal oney (Borrower) has executed the

docunent and requested financing in connection with a project

descri bed therein. The Conditional Commtnent al so states that
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the project has been conditionally approved to receive financing
in the maxi mum princi pal amount of $15, 000, 000. The singl e- page
Condi ti onal Comm tnent does not contain a description of

M || brook Manor.

60. Petitioner did not hear further from Respondent until
Petitioner received a second denial letter on June 24, 2005, the
| ast day of the initial two-week wi ndow for applications.
Respondent based its second denial of Petitioner's application
on the foll ow ng reasons:

(a) The submitted budget does not
di stinguish the production costs as defined
in Section 288.1254(2)(b) of the Florida
St at ut es.

(b) The submitted budget does not
contai n an adequat e breakout of the
estimated Fl orida expenditures as opposed to
overal |l project expenditures as described on
page five of the General Project Overview
and Application.

(c) Designated recipients of state
incentives nust be party to the application
and subsequent contractual agreenents. Your
application states, 'All funds for
underwiters as well as state incentives
nmust be paid to PBS station WIM. The
producer cannot receive these funds.'

(d) There is inadequate evidence that
the application was sent via FedeEX or U. S
Certified mail as required on page one (1)
of the Entertainnent |ndustry Financi al

I ncentive Policies and Procedures. 'Any
other formof delivery will not be accepted
and your application will be returned.’
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61. On June 27, 2005, Petitioner submitted its second
"election of rights" form Petitioner also provided Respondent
wth its second statenent of disputed facts.

62. Respondent anticipated that it would receive sone
applications on June 13, 2005, by Federal Express or Certified
U S. Miil by overnight or sane-day delivery service.
Respondent's staff included the requirenents that no
applications would be accepted if they were postnmarked before
June 13, 2005, and only then if they were sent by Federa
Express or U S. Certified Mail in an effort to ensure a fairer
process for evaluating the applications received during the
critical first two-week principal photography application
period. However, the policies and procedures do not require
that the applications be mailed on or after June 13, 2005. 1In
the instant application process, Respondent approved at | east
one other application that Respondent received on June 13, 2005.

63. As to the requirenent for "proof of financing," at
| east one other approved applicant (Britt Allcroft
Productions/Britt Allcroft) contained an unsigned letter froma
third party, which contained a contingent intent to "assist” in
obtaining financing for the production if it was able to obtain
$2 million fromthe incentive program For this application,
Respondent’'s staff engaged in a tel ephone conference call with

the applicant, obtaining verbal assurances that the letter from
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the third party constituted a prom se to provide financing for
t he remai nder of the production not covered by the other nore
speci fic non-contingent prom ses of financing and |icensing
agr eenents.

64. Additionally, the Britt Allcroft application indicated
that a conpletion bond was in place to cover any shortfall in
financi ng, guaranteeing that the production would be conpl et ed.
Petitioner's application did not contain a conpletion bond.

65. Anot her approved applicant (Rolling Filnms Conpany)
provi ded Respondent with two contingent letters fromthird
parties, indicating their intent to provide partial financing
for the production only if the renmai ning funds were obtai ned by
a date certain. That application also included a letter from
the applicant, indicating the applicant's intent to finance the
production for any anmount not covered by the third parti es.

66. Petitioner's application refers to the funding of
prior shows as including producer's advance and PBS
underwiters. It does not state that Petitioner agreed in this
case to fund the show over and above the ampbunt to be financed
by Better Built Homes, Inc., in the anount of $1, 000,000 for
four homes or the $15, 000,000 that Platinum Properties prom sed
to provide for the construction of 395 hones. Additionally,
there is no persuasive evidence that M. Mandell gave Respondent

ver bal assurances that Petitioner or PBS intended to fund any
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shortfall in funds to conplete the show, which has projected
total production costs in excess of $28,000,000. The letter
fromPBS Plus & PBS Sel ect agrees to assist in Petitioner's
effort to fund the show but does not say how nuch fundi ng
Petitioner could anticipate from PBS underwiters.

67. It is obvious that Respondent's staff is confused
about the "proof of financing" requirenent. For exanple,
Ms. Cisneros testified in deposition that an applicant only
needed to show financing in place for one-half of its total
production costs. During the hearing, Ms. Cisneros testified
that an application had to show "proof of financing" all of its
production costs. M. Wlge testified in deposition that an
applicant had to denonstrate "proof of financing" for its
Fl orida expenditures. M. Sims testified that an applicant had
to establish "proof of financing" for the entire production
budget. M. Fennell freely adnmts that he does not know what
constitutes "proof of financing"” for an entertai nnent
producti on.

CONCLUSI ONS OF LAW

68. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng pursuant to Sections 120.569 and 129.57(1), Florida

Statutes (2005).
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69. Petitioner has the burden of proving by a
preponderance of the evidence that Respondent inproperly denied

its application for a financial incentive. See Young v.

Departnment of Conmunity Affairs, 627 So. 2d 831 (Fla. 1993);

Balino v. Departnent of Health and Rehabilitative Services, 348

So. 2d 349 (Fla. 1st DCA 1977). Petitioner has not net its
bur den.

70. The first question is whether Section 288.1254,
Florida Statutes (2004), or Section 288.1254, Florida Statutes
(2005), applies to Petitioner's application. The forner statute
was in effect when Petitioner filed its application on June 13,
2005. It is undisputed that Respondent denied Petitioner's
application on June 13, 2005, and again on June 24, 2005, before
the latter statute's effective date on July 1, 2005. There are
rel evant substantive differences in the two statutes.

71. Section 288.1254, Florida Statutes (2004), states as
follows in relevant part:

(2) DEFINITIONS.--As used in this
section, the term

(b) "Production costs" neans the total
cost of producing filmed entertai nnent.

(c) "Qualified expenditures" neans
goods purchased or | eased or services
pur chased, |eased, or enployed froma
resident of this state or a vendor or
supplier who is | ocated and doi ng busi ness
inthis state.
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(d) "Qualified production"” neans
filmed entertai nment that nakes expenditures
inthis state for the total or partia
production of a notion picture, made-for-
television novie with a running tine of 90
m nutes or nore, comercial, nusic video,

i ndustrial and educational film television
series pilot, or television episode.
Productions that are deened by the Ofice of
Filmand Entertainment to contain obscene
content, as defined by the United States
Suprene Court, shall not be considered
qual i fi ed productions.

* % *

(3) APPLI CATI ON PROCEDURE; APPROVAL
PROCESS. - -

(a) Any conpany engaged in this state
in producing filmed entertai nnent nay submt
an application to the Ofice of Film and
Entertai nment for the purpose of determ ning
gqualification for receipt of reinbursenent
provided in this section. The office nust
be provided information required to
determine if the production is a qualified
production and to determne the qualified
expendi tures, production costs, and ot her
i nformati on necessary for the office to
determ ne both eligibility for and | evel of
rei mbur senent .

(d)1. The Ofice of Filmand
Entertai nnent shall establish a process by
whi ch an application is accepted and
revi ewed and rei nbursenment eligibility and
rei nbursement anount are determ ned.

2. Upon determ nation that al
criteria are net for qualification for
rei mbursenment, the office shall notify the
appl i cant of such approval. The office
shall also notify the O fice of Tourism
Trade, and Econom c Devel opnent of the
appl i cant approval and anount of
rei mbursenment required. The Ofice of
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Tourism Trade, and Econom c Devel opnent
shall make final determ nation for actua
rei mbur senment .

3. The Ofice of Filmand
Entertai nnent shall deny an application if
it determ nes that:

a. The application is not conplete or
does not neet the requirenents of this
section; or

b. The rei nbursenent sought does not
nmeet the requirenents of this section for
such rei nbursenent.

(e) The Ofice of Filmand
Entertai nnent shall devel op a standardized
application formfor use in approving a
gual i fied production . . . The application
formmust include, but is not limted to,
production-rel ated i nformati on on
enpl oynment, proposed total production
budget s, planned expenditures in this state
whi ch are intended for use exclusively as an
integral part of preproduction, production,
or postproduction activities engaged in
primarily in this state, and a signed
affirmation fromthe O fice of Filmand
Entertai nnent that the information on the
application formhas been verified and is
correct. . . .

(f) The office of Filmand
Ent ertai nment nust conplete its review of
each application within 5 days after receipt
of the conpleted application, including al
required information, and it nust notify the
applicant of its determ nation within 10
busi ness days after receipt of the conpleted
application and required informtion.

(4) REIMBURSEMENT ELI G BILITY;

SUBM SSI ON OF REQUI RED DOCUMENTATI ON,;
RECOVIVENDATI ONS FOR PAYMENT. - -

(a) A qualified production that is
certified by the Ofice of Film and
Entertainnent is eligible for the foll ow ng
financial incentives fromthe state:

1. A reinbursenent of up to 15 percent
of its qualifying expenses in this state on
that . . . television episode that
denonstrates a m ni mrum of $850, 000 in total
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qgual i fied expenditures. However . . . the
maxi mum r ei nbur senment that may be nmade with
respect to any single television series
pilot or television episode is $150, 000 .

Al noted rei nbursenents are subject to
appropriation. Paynments under this section
in a fiscal year shall be made on a first-
come, first-served basis until the
appropriation for that fiscal year is
exhausted. Subject to subsequent
appropriations, the eligibility of qualified
productions shall carry over fromyear to
year. The Ofice of Filmand Entertai nnent
shal | devel op a procedure to ensure that
qual i fied productions continue on a
reasonabl e schedul e until conpletion. |If a
qualified production is not continued
according to a reasonabl e schedul e, the
office shall withdrawits eligibility and
real l ocate the funds to other qualified
product i ons.

2. Qualified expenditures for which
rei mbursenent shall be nade include salaries
and enpl oynent benefits paid for services
rendered in this state; rents for real and
personal property used in the production;
paynents for preproduction, production,
post production . . . and cost of set
construction. Reinbursenment nay not be
aut hori zed for salaries of the two highest -
paid actors. Salaries of other actors are
rei mbur sabl e.

(e) The Ofice of Filmand
Entertai nment shall notify the O fice of
Tourism Trade, and Econom c Devel opnent
whet her an applicant neets that criteria for
rei mbursenment and shall reconmend the
rei mbursenent anount. The O fice of
Tourism Trade, and Econom c Devel opnent
shall make the final determ nation for
actual reinbursenent.

(5) POLICIES AND PROCEDURES. - - The
O fice of Tourism Trade, and Economic
Devel opnment shall adopt policies and
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procedures to inplenent this section,
including, but not limted to, requirenents
for the application and approval process,
records required for subm ssion for
substanti ation for reinbursenent, and
determ nation of and qualification for

rei mbur senment .

72. Section 288.1254, Florida Statutes (2005), states as
follows in pertinent part:

(2) DEFINITIONS. --As used in this
section, the term

(b) "Production costs" neans the costs
of real, tangible, and intangible property
used and services performed in the
production, including preproduction and
post production, of qualified fil nmed
entertai nment. Production costs generally
i nclude, but are not limted to:

1. \Wages, salaries, or other
conpensation for technical and production
crews, directors, producers, and perforners
who are residents of this state.

2. Expenditures for sound stages,
backl ots, production editing, digital
ef fects, sound recordings, sets, and set
construction.

3. Expenditures for rental equipnent,
i ncluding, but not limted to, caneras and
grip or electrical equipnent.

4. Expenditures for neals, travel,
accommodat i ons, and goods used in producing
filmed entertainnent that is |ocated and
doi ng business in this state.

(c) "Qualified expenditures" neans
production costs for goods purchased or
| eased or services purchased, |eased, or
enpl oyed froma resident of this state or a
vendor or supplier who is |ocated and doi ng
business in this state, but excluding wages,
sal aries, or other conpensation paid to the
two hi ghest-paid enpl oyees.
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(d) "Qualified production"” neans
filmed entertai nnment that nakes expenditure
inthis state for the total or partia
production of filmed entertainnment . . . [A]
production is not a qualified production if
it is determned that the first day of
princi pal photography in this state occurred
on or before the date of submitting its
application to the Ofice of Filmand
Entertainment or prior to certification by
the O fice of Tourism Trade, and Econom c
Devel opnent .

(3) APPLI CATI ON PROCEDURE; APPROVAL
PROCESS. - -

(a) Any conpany engaged in this state
in producing filmed entertai nment may submt
an application to the Ofice of Filmand
Entertai nment for the purpose of determ ning
qualification for receipt of reinbursenent
provided in this section. The office nust
be provided information required to
determne if the production is a qualified
production and to determ ne the qualified
expendi tures, production costs, and ot her
i nformati on necessary for the office to
determ ne both eligibility for and | evel of
rei mbur senment .

(d)1. The Ofice of Filmand
Entertai nnent shall establish a process by
whi ch an application is accepted and
revi ewed and rei nbursenment eligibility and
rei mbursenent anmount are determ ned. The
Ofice of Filmand Entertai nnent may request
assi stance froma duly appointed local film
commi ssion in determning qualifications for
rei mbursenment and conpli ance.

2. The Ofice of Filmand
Entertai nnent shall devel op a standardized
application formfor use in approving a
qualified production . . . . The application
form nust include, but need not be limted
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to, production-related information on

enpl oynent, proposed total production
budgets, planned expenditures in this state
whi ch are intended for use exclusively as an
integral part of preproduction, production,
or postproduction activities engaged
primarily in this state, and a signed
affirmation fromthe Ofice of Filmand
Entertai nnent that the information on the
application formhas been verified and is
correct. The application shall be
distributed to applicants by the Ofice of
Filmand Entertainment or local film
conmmi ssi ons.

3. The Ofice of Filmand
Ent ertai nnent nust conplete its review of
each application within 5 days after receipt
of the conpleted application, including al
required information, and it nust notify the
applicant of its determination within 10
busi ness days after receipt of the conpleted
application and required informtion.

4. Upon determnation that all criteria
are net for qualification for reinbursenent,
the Ofice of Filmand Entertai nment shal
notify the applicant of such approval. The
office shall also notify the Ofice of
Tourism Trade, and Econom c Devel opnent of
t he applicant approval and anount of
rei mbursenent required. The Ofice of
Tourism Trade, and Econom c Devel opnent
shall make the final determ nation for
actual reinbursenent.

5. The office of Filmand
Entertai nment shall deny an application if
it determ nes that:

a. The application is not conplete or
does not neet the requirenents of this
section; or

b. The reinbursenent sought does not
nmeet the requirenents of this section for
rei mbur senent .

(4) REIMBURSEMENT ELIG BILITY;

SUBM SSI ON OF REQUI RED DOCUMENTATI ON;
RECOVIVENDATI ONS FOR PAYMENT. - -

(a) A production that is qualified by

the O fice of Filmand Entertainnent and is

36



certified by the Ofice of Tourism Trade,
and Econom c Devel opnent is eligible for a
rei nbursenent of up to 15 percent of its
qualifying expenditures in this state on a
filmed entertai nnent programthat
denonstrates a m ni mum of $850, 000 in total
qualified expenditures for the entire run
of the project, versus the budget on a
single episode, within the fiscal year from
July 1 to June 30. However, the maximm
rei nmbursenent that nay be nade with respect
to any filmed entertai nment programis $2
mllion. Al reinbursenents under this
section are subject to appropriation.
Paynments made under this section in a fisca
year shall be made to qualified productions
according to a production's principal

phot ography start date, for those qualified
productions having entered into the first
gueue as cited in subparagraph 1. or the
second queue cited in subparagraph 2. wthin
the first 2 weeks after the queue's opening.
Al'l other qualified productions entering
into either queue after the initial 2-week
openi ngs shall be on a first-cone, first-
served basis until the appropriation for
that fiscal year is exhausted. On February
1, of each year, the remaining funds within
bot h queues shall be conbined into a single
gueue and distributed based on a project's
princi pal photography start date. The
eligibility of qualified productions may not
carry over fromyear to year, but such
productions may reapply for eligibility
under the guidelines established for doing
so. The Ofice of Filmand Entertai nnment
shal | devel op a procedure to ensure that
gual i fied productions continue on a
reasonabl e schedul e until conpletion. |If a
qual i fied production is not continued
according to a reasonabl e schedul e, the
office shall withdrawits eligibility and
reall ocate the funds to the next qualified
productions already in the queue that have
yet to receive their full maxi mnumor 15-
percent financial reinbursenent, if they
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have not started principal photography by
the tine the funds becone avail abl e.

* % *

(d) A qualified production .
applying for a paynent under this section
must submt docunentation or clained
qualified expenditures to the Ofice of Film
and Entertai nment.

(e) The Ofice of Filmand
Entertai nnent shall notify the Ofice of
Tourism Trade, and Econom c Devel opnent
whet her an applicant neets the criteria for
rei mbursenment and shall reconmend the
rei nbursenent anount. The O fice of
Tourism Trade, and Econom c Devel opnent
shall make the final determ nation for
actual reinbursenent.

(5) POLICIES AND PROCEDURES. - - The
O fice of Tourism Trade, and Economc
Devel opnent shall adopt policies and
procedures to inplenent this section,
i ncluding, but not limted to, requirenents
for the application and approval process,
records required for subm ssion for
substanti ation for reinbursenment, and
determ nation of and qualification for
rei mbur senent.

73. The 2005 incentive program s policies and procedures
do not specifically reference either the 2004 or the 2005
statutes. However, Respondent's June 1, 2005, letter clearly
refers to the applicability of "new | aws” and House Bill 1120,
whi ch becane Chapter 2005-233, Laws of Florida, with an
effective date of July 1, 2005. Both statutes and the policies
and procedures | eave no doubt that the incentive programis
contingent on a specific appropriation for each fiscal year,

running July 1 through June 30. Petitioner knew or should have
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known that the 2005 statutes applied and was not deprived of due
process when Respondent applied themin evaluating the
application at issue here.

74. More inportant, the 2005 statutes apply as a matter of

law. In Lavernia, MD. v. Departnent of Professiona

Regul ati on, Board of Medicine, 616 So. 2d 53, 53-54 (Fla. 1st

DCA 1993), the court stated as foll ows:

Florida follows the general rule that a
change in a licensure statute that occurs
during the pendency of an application for
licensure is operative as to the
application, so that the |l aw as changed,
rather than as it existed at the tine the
application was filed, determ nes whet her
the |icense should be granted. See e.g.,
Bruner v. Board of Real Estate, Departnent
of Professional Regul ation, 399 So. 2d 4
(Fla. 5th DCA 1981); See also 51 Am Jur.
2d, Licenses and Permts, Section 46 (1970)
and Ziffrin, Inc. v. United States, 318 U.S.
73, 78, 63 S.Ct. 465, 469, 87 L.Ed. 621, 625
(1943). In Ziffrin, the United States
Suprene Court reasoned that just as a change
in the | aw between a nisi prius and an
appel | ate decision requires the appellate
court to apply the changed | aw, so, by like
t oken, a change of |aw pendi ng an
adm ni strative hearing or act mnust be
followed in relation to a permt for the
doing of a future act. Oherw se, said the
court, the adm nistrative body woul d be
issuing a permt contrary to exi sting
| egi sl ati on.

75. Here as in Lavernia, Petitioner's application was
filed and prelimnarily denied while the 2004 statute was

effective. After Petitioner requested a formal de novo
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adm ni strative hearing and pending a final order in this case,
the 2005 | aw becane effective and applicable. Respondent has no
authority to approve a 2005 financial incentive subject to any

| aw ot her than the one in effect when the 2005 specific
appropriation becane avail abl e.

76. The second question is whether the 2005 incentive
program pol i cies and procedures that Respondent applied to deny
Petitioner's application are agency statenents of general
applicability, which have not been adopted as rules. |If so, the
third question beconmes whet her those policies and procedures
meet the requirenents of Section 120.57(1)(e), Florida Statutes
(2005). The final question is whether Respondent properly
applied its valid policies and procedures, if any, under the
facts of this case. These questions are answered bel ow as to
the two reasons for denial in Respondent's June 13, 2005, letter
and the four reasons for denial in Respondent's June 24, 2005,
letter.

77. Section 120.52(15), Florida Statutes (2005), defines a
rule as follows in pertinent part:

(15) "Rule" nmeans agency statenent of
general applicability that inplenents,
interprets, or prescribes law or policy or
describes the procedure or practice
requi renent of an agency and i ncl udes any
form whi ch i nposes any requirenment or

solicits any information not specifically
required by statute or by an existing rule.
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78. Section 120.54 (1)(a), Florida Statutes (2005), states
as follows in relevant part:

(a) Rulenmaking is not a matter of
agency di scretion. Each agency st atenent
defined as a rule by s. 120.52 shall be
adopt ed by the rul emaki ng procedure provided
by this section as soon as feasible and
practi cabl e.

79. Section 120.57(1)(e), Florida Statutes (2005), states
as follows in pertinent part:

(e)1. Any agency action that
determ nes the substantial interests of a
party and that is based on an unadopted rule
is subject to de novo review by an
adm ni strative | aw judge.

2. The agency action shall not be
presuned valid or invalid. The agency nust
denonstrate that the unadopted rule:

a. |Is within the powers, functions,
and duties del egated by the Legislature or,
if the agency is operating pursuant to
authority derived fromthe State
Constitution, is within that authority;

b. Does not enlarge, nodify, or
contravene the specific provision of |aw
i mpl enent ed;

c. |Is not vague, establishes adequate
standards for agency decisions, or does not
vest unbridled discretion in the agency;

d. Is not arbitrary or capricious. A
rule is arbitrary if it is not supported by
| ogic or the necessary facts; arule is
capricious if it is adopted w thout thought
or reason or is irrational;

e. |Is not being applied to the
substantially affected party w thout due
process;

f. |Is supported by conpetent and

substantial evidence; and

g. Does not inpose excessive
regul atory costs on the regul ated person,
county or city.
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80. OITED does not have general authority to adopt rules
regarding the incentive program OITED only has authority to
adopt rules related to travel and entertai nment expenses of
certain individuals, including Respondent's staff. See Sections
288.1253(2) and 288.1253(4), Florida Statutes (2005).

. No applications will be accepted if they are postnarked

before June 13, 2005.

81. Respondent's policies prohibit the acceptance of an
appl i cation postnmarked before June 13, 2005. This policy
i npl enents and interprets Section 288.1254, Florida Statutes
(2005), in a manner not specifically authorized by statute. It
clearly descri bes Respondent's procedure for receiving
applications. Therefore, the policy is a rule as defined by
Section 120.52(15), Florida Statutes (2005).

82. The postmark requirenment fails the test of Section
120.57(1)(e), Florida Statutes (2005), in two respects. First,
the inposition of a postmark requirenent is not within the
powers del egated to Respondent by the Legislature in violation
of Section 120.57(1)(e)2.a., Florida Statutes (2005), because
Respondent has no rul emaking authority and the 2005 statute does
not refer to a postnmark requirenment or the Legislature's intent
to deny any application mailed or received before any date.

Second, the inposition of a postmark requirenent enlarges
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Section 288.1253, Florida Statutes (2005), contrary to Section
120.57(1)(e)2.b., Florida Statutes (2005).

83. Because the postmark requirenent is not valid,
Respondent may not rely upon it to deny Petitioner's
application. In any event, Respondent m sapplied the postnark
requi rement under the facts of this case because the only
postmark on Petitioner's application was June 13, 2005.

1. The application did not contain any docunents contai ning

proof of financing.

84. Respondent denied Petitioner's application due to a
failure to include adequate docunentati on show ng "proof of
financing."” Respondent inposed the "proof of financing”
requi renent based on its interpretation of the 2005 law. In so
doi ng, Respondent attenpts to inplenent the 2005 | aw by
soliciting information not specifically required by statute.
The "proof of financing"” requirement is a rule as defined by
Section 120.52(15), Florida Statutes (2005).

85. The "proof of financing" requirenment violates Section
120.57(1)(e), Florida Statutes (2005), in four respects. First,
Respondent has no rul emaki ng authority to inplenent the 2005
| aw, which does not refer to "proof of financing" or an
applicant's need to have sufficient financial support to
conpl ete a project before it applies for the financia

incentive. Therefore, the financial requirenent violates
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Section 120.57(1)(e)2.a., Florida Statutes (2005). Second, the
financial requirenent violates Section 120.57(1)(e)2.b., Florida
Statutes (2005), because it enlarges the provisions of the | aw

i npl emented. Third, the financial requirenent violates Section
120.57(1)(e)2.c., Florida Statutes (2005), because it is vague,
est abl i shes i nadequat e standards for agency deci sions, and vests
unbridled discretion in the agency. Respondent's policies do
not provide any gui dance regarding the type of docunents that
Respondent consi ders adequate "proof of financing"” or the
substance of those docunents. Fourth, the financial requirenent
violates Section 120.57(1)(e)2.d., Florida Statutes (2005),
because it appears that Respondent inposed the requirenent

wi t hout thought or reason. The confusion about the requirenent
on the part of Respondent's staff is persuasive evidence of this
vi ol ati on.

86. Petitioner's application did not contain proof that it
had financing in place to cover its total production costs or
even its alleged estimated total qualified Florida expenditures
in the amount of $28,120,000. Even so, Respondent cannot rely
on its invalid "proof of financing" requirenent to deny

Petitioner's application.
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[11. The subm tted budget does not distinguish the production

costs as defined in Section 288.1254(2)(b), Florida Statutes

(2005) .

87. The requirenent that an applicant's budget distinguish

production costs is not a rule as defined by Section 120.52(15),
Florida Statutes (2005). The requirenent does not inpose any
requirement or solicit any information not specifically required
by statute.

88. Section 288.1254(2)(c), Florida Statutes (2005),
defines "qualified expenditures" as production costs arising
fromcertain expenditures in Florida. Section 288.1254(3)(a),
Florida Statutes (2005), gives Respondent the authority to
require applicants to provide information relative to production
costs. Section 288.1254(3)(d)2., Florida Statutes (2005),
al l owns Respondent to create an application formthat inquires
about a broad range of production-related costs and activities,

i ncl udi ng proposed total production budgets.

89. Respondent's policies include the statutory
definitions of production costs and qualified expenditures. In
di scussi ng the deci si on-nmaki ng process, Respondent's policies
state that the agency will review applications to determ ne,
anong ot her things, the total cost of production. |n describing
the eval uation of the general project overview and application,

Respondent's policies require it to review an applicant's budget
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to determ ne whether the applicant will spend the m ni nrum anount
on qualified expenditures in this state.

90. Respondent's application formstates that "[a]
breakout of the estimated Florida expenditures nust acconpany
your total production budget with this overview " The formthen
i nqui res about certain Florida qualified expenditures and the
anmount of the non-Florida production budget. The form also
hi ghli ghts the inportance of including a separate budget with
t he application.

91. Reading the relevant statutes, policies, and portions
of the application form all of which provide applicants with
instructions, it is clear that Respondent is acting consistently
with the statutory schene set forth in Section 288.1254, Florida
Statutes (2005), when it requires applicants to provide a budget
t hat di stinguishes statutorily-defined production costs. The
requirenent is not a rule but a policy authorized by Section
288. 1254(5), Florida Statutes (2005.

92. In this case, Petitioner included a budget in
narrative form Petitioner's budget states only that it wll
spend $20, 000,000 in Florida expenditures, including $1, 000, 000
in constructing four hones, and $15, 000,000 in constructing a
nei ghbor hood of honmes. Because the policy is valid and because
Petitioner's budget did not distinguish production costs as

statutorily defined, Respondent properly denied the application.
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V. The submitted budget does not contain an adequate breakout

of the estimated Florida expenditures.

93. Respondent's application formrequires applicants to
submit a separate total production budget that contains a
breakout of Florida expenditures. This policy is not a rule as
defined by Section 120.52(15), Florida Statutes (2005), because
it does not inpose any requirenent or solicits any information
not specifically required by statute.

94. Section 288.1254(2)(c), Florida Statutes (2005),
defines qualified expenditures as certain Florida production
costs. Section 288.1254(2)(d), Florida Statutes (2005), defines
a qualified production as filmed entertai nment that nakes
expenditures in Florida. Section 288.1254(3)(a), Florida
Statutes (2005), requires applicants to provide Respondent with
sufficient information to determ ne the qualified expenditures.
Section 288.1254(3)(d)2., Florida Statutes (2005), allows
Respondent to create a formthat inquires about planned Florida
expenditures. Section 288.1254(4)(a), Florida Statutes (2005),
sets forth the maxi mum and m ni num anounts that are reinbursable
for qualified expenditures.

95. Respondent's policies include the statutory
definitions of qualified expenditures and qualified productions
both of which refer to Florida costs or expenses. Respondent's

policies discuss the need to review qualified expenditures as
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part of the decision-naking process. The policies explain that
Respondent will review an applicant's budget to determ ne

whet her the production will spend the m ni mum anount on
qual i fied expenditures in Florida.

96. The application formrequires an applicant to |ist
certain Florida qualified expenditures. It also requires an
applicant to include a breakout of Florida expenditures in a
separate total production budget. The application highlights
the i nportance of including a budget.

97. Reading the statutes, policies, and portions of the
application formtogether, it is clear that Respondent has
authority to require applicants to include a breakout of Florida
expenditures in their budget. 1In so doing, Respondent is acting
consistently with the statutory schene set forth in Section
288.1254, Florida Statutes. The requirenent is not a rule but a
policy authorized by Section 288.1254(5), Florida Statutes.

98. In this case, Petitioner did not include a breakout of
Fl ori da expenditures in its budget. Respondent properly denied
Petitioner's application based on this valid policy.

V. Designated recipients of state incentives nmust be a party to

t he application and subsequent contractual agreenents.

99. Respondent's requirenent for designated recipients of
state incentives to be a party to the application and subsequent

contractual agreenents interprets and inplenents Section
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288. 1254, Florida Statutes (2005), in a nanner not specifically
authorized by statute. The requirenment is therefore a rule as
defined by Section 120.52(15), Florida Statutes (2005).

100. One nust consider Section 288.1254, Florida Statutes
(2005), to determ ne whether the policy requiring designated
reci pients of state incentives to be a party to the application
and subsequent contractual agreenents neets the requirenents of
Section 120.57(1)(e), Florida Statutes (2005). Section
288. 1254, Florida Statutes (2005), does not define designated
reci pients or prohibit the paynent of financial incentives to
i ndi vidual s who are not a party to the application or subsequent
contractual agreenents. The statute does not refer to
contractual agreenents between Respondent and applicants in any
respect.

101. Section 288.1254(3)(a), Florida Statutes (2005),
aut hori zes any conpany engaged in a Florida filmproduction to
submt an application to receive reinbursenent through the
incentive program Section 288.1254(3)4., Florida Statutes
(2005), requires Respondent to notify applicants of their
qualification for reinbursenent and to notify OITED of the
applicants' approval and anmount of reinbursenent. Section
288.1254(4)(a), Florida Statutes (2005), addresses the
eligibility of qualified productions to receive reinbursenent

for qualified expenditures.
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102. Respondent's policies do not specifically state that
a recipient of funds nust be a party to the application.

Addi tional ly, Respondent's policies state that a witten
contract will be drafted and executed between the production
conpany and the agency. However, as of the date of the hearing,
Respondent had not drafted any such contract. There is no

evi dence regarding the substance of the contracts.

103. Tracking the 2005 statute, Respondent's policies also
state that any conpany engaged in a Florida film production may
submt an application to receive fund under the incentive
program According to Respondent's policies, Respondent nust
notify applicants of their qualification for reinbursenment and
notify OITED of the applicants' approval and anounts of
rei nmbursenent. The policies address the eligibility of
qualified productions to receive reinbursenent for qualified
expenditures. The policies do not describe the substance of the
contracts.

104. In the absence of statutory authority for Respondent
to restrict reinbursenent paynents to applicants and to require
recipients to enter into contractual agreenents, the policy
vi ol ates Section 120.57(1)(e), Florida Statutes (2005), for the
follow ng reasons: (a) the policy is not within Respondent's
statutory powers and duties in violation of Section

120.57(1)(e)2.a., Florida Statutes (2005); (b) the policy
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enl arges the law i npl enented contrary to Section
120.57(1)(e)2.b., Florida Statutes (2005); (c) the policy is
vague in violation of Section 120.57(1)(e)2.c., Florida Statutes
(2005), in that it provides no information regarding the content
of contractual agreenents; (d) the policy is arbitrary and
capricious contrary to Section 120.57(1)(e)2.d., Florida
Statutes (2005), because there is no record evidence to show
that it is supported by logic or facts or that it was adopted
with thought or reason; and (e) Respondent has applied the
policy wthout due process in violation of Section
120.57(1)(e)2.e., Florida Statutes (2005), because nothing in
the statutes or policies provide applicants notice that al
producers and co-producers nust be a party to the application
and subsequent contracts.

105. Petitioner's application clearly reveal ed that
Station WIVI was a co- producer, who had to receive and di sburse
all funds and approve all budgets. An undated letter fromthe
Director of PBS Plus and PBS Sel ect enphasi zed the inportance of
abiding by PBS s rules and regul ati ons regardi ng the fundi ng of
PBS shows. Under the facts of this case, Respondent inproperly
deni ed Petitioner's application by inposing the invalid
requi renent that designated recipients nust be a party to the

application and subsequent contractual agreenents.
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VI. There is inadequate evidence that the applicati on was sent

via Federal Express or Certified Mil.

106. Respondent's policies prohibit the acceptance of an
application unless the applicant sends it by Federal Express or
US Certified Mail. This policy inplenents and interprets
Section 288.1254, Florida Statutes (2005), in a manner not
aut hori zed by statute. It clearly describes Respondent's
procedure for receiving applications. Therefore, the policy is
a rule as defined by Section 120.52(15), Florida Statutes
(2005).

107. As an unadopted rule, the "method of delivery"
requirenent fails the test of Section 120.57(1)(e), Florida
Statutes (2005), in three respects. First, the policy is not
wi thin the powers del egated to Respondent by the Legislature in
vi ol ation of Section 120.57(1)(e)2.a., Florida Statutes (2005).
Respondent does not have rul emaki ng authority to inplenent the
2005 statute, which does not address the nethod of delivering
applications in any respect. Second, the policy enlarges
Section 288.1253, Florida Statutes (2005), contrary to Section
120.57(1)(e)2.b., Florida Statutes (2005). Third, the policy
viol ates Section 120.57(1)(e)2.f., Florida Statutes (2005)
because it i nposes excessive regulatory costs on applicants, who

nmust pay additional postage to send the application by Federa
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Express or U S. Certified Mail as opposed to | ess expensive
del i very net hods.

108. Because the "nethod of delivery" requirenent is not
val i d, Respondent may not rely upon it to deny Petitioner's
application. In any event, Respondent m sapplied its policy
under the facts of this case because Petitioner's application
was sent by U S Certified Mail.

RECOMVVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOVMENDED:

That Respondent enter a final order denying Petitioner's
appl i cation.

DONE AND ENTERED this 10th day of October, 2005, in

Tal | ahassee, Leon County, Florida.

W%‘ Yoo

SUZANNE F. HOOD

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 10th day of October, 2005.
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COPI ES FURNI SHED

Panmel | a Dana, D rector
O fice of Tourism Trade,
and Econom c Devel opnent
The Capitol, Suite 1902
Tal | ahassee, Florida 32399-0001

Susan Al bershardt, Comm ssi oner

Ofice of Filmand Entertai nment
The Capitol, Suite 202

Tal | ahassee, Florida 32399-0001

S. Elysha Luken, Esquire
Smith, Currie & Hancock, LLP
1004 DeSoto Park Drive

Tal | ahassee, Florida 32301

Tom Barnhart, Esquire

O fice of the Attorney General
The Capitol, Plaza Level 1

Tal | ahassee, Florida 32399-1050

Ted Bonanno, Esquire

Ofice of the Governor

The Capitol, Suite 2001

401 South Monroe Street

Tal | ahassee, Florida 32399-0001

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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